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FROM: Steven A. HeXdn / .-
) : Assistant Administrator * )

TO: Assistant Administrators - - .
Regional Administrators: ‘
- General Counsel
Inspector General

In light of the reorganization and consolidation of the
Agency’s enforcement and compliance assurance resources
activities at Headguarters, I believe that it is useful to
.reci*cula;a the attached memorandum regarding "“no action®
assurances' as a reminder of both this policy and the procedure
for handling such requests. The Agency hes long adhered to 2
policy against giving definitive assurances outside the context
of a formal enforcement proceeding that the government will not
proceed with an enforcement response for a specific individual
viclation of an environmental prctection statue, regulation, or
legal requirement. This policy, 2 necessary and critically -

. important element oi the wise exercise of the Agency’s :
enforcement discretion, and which has been a consistent feature
of the enfcrcement progran, was formalized in 1984 following
Agency-wide review and comment. Please note that OECA is
reviewing the applicability of this policy to the CERCLA
enfcrcement program, and will issue additionzl guidance«on this
subject. ‘ ' ‘ ' :

_ A "no action" assurance includes, but is not limited to:
specific or. general reguests for the Agency to exercise its .
enforcement discreticn in z particular manner or in & given set
cof circumstances (i.e., that it will or will not take'an .
enforcement actlon), the development of policies or other
statements purporting to bind the Agency and which relate to or
weculd affect the Agency’s enforcement of the Federal
environmental laws and reculations; and other similar reguests

! Courtney M. Price, Assistant Administrator for Enforcement
and Cecmpliance Monitecring, Peolicy Agalnsh "No Action" Assurances
(Nov. 18, 1984) (ccpy attacne_)
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-office. Over the years, this approach has resulted in the
reascnably consistent and appropriate exercise of EPA‘s

. . | 5

for forbearance or action 1nvolv1ng enforcement—related
activities. The procedure established by this Policy requlres
that any such written or oral assurances have the advance written
concurrence of the Assistant Administrator for Enforcement and
Compliance Assurance.

‘The 1984 reaffirmation of this policy articulated well the
dangers of providing "no action" assurances. Such. assurances -
ercde the credibility of the enforcement program by creating real
or' perceived inequities in the Agency’s. treatment of the
requlated community. Given limited Agency resources, this

credibility is a vital incentive for the regulated community to

comply with existing reguirements. 1In addition, a commitment not
to enforce a legal reguirement may severely hamper later,

. necessary enforcement efforts to protect public health and the

environment, regardless of whether the action is against the
recipient of the assurances or agalnst others wheo claim to be
51mllar1v situated.

Morecver, these principles are their most compelling .in the
context of rulemakings: good public policy counsels that blanket
statements of enforcement discretion are not always a
particularly apprcpriate alternative to the public notice-and-
comment rulemaking process. Where thé Agency determines that it
is appropriate to alter or modify its approach in specific, well-
defined circumstances, in my view we must consider carefully
whether the object1ve is best achieved through an open and publlc
prccess (especially where the underlying regquirement was .
established by rule under the Administrative Procedures 2Act), or
through piecemeal expressions of our enforcement discretion.

We have recognized £w0 general situations in which a no
action assurance may be appropriate: where it is expressly
provided for by an applicable statute, and in extremely unusual
circumstances where an assurance is clearly necessary to serve
the public interest and which no other mechanism can address
adequately. In light of the profound policy implications of
granting nc action assurances, .the 1984 Policy regquires. the
advance corncurrence of the Assistant Administrator for this

r

enforcement discretion, and in a manner which both preserves the
integrity of the Agency and meets the legitimate. needs ‘sexrved by
a mlulgatEd enforcement response. .

There mayv be situations where the general prohibiticn on ne
action assurances should not apply under CERCLA (or the
Underground Storage Tanks or RCRA corrective action programs) .

"Fer example, at many Superfund sites there is no violation cof

law. OECA is evaluating the’applicability'of ne action _
assurances under CERCLA and RCRA zand will issue additional
uidance on the subject.
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Lastly, an element. of the 1984 Policy which I want to
highlight is that it does not and should not preclude the Agency
from dlSCuSSlnq fully and completely the merits of a particular

"action, policy, or other redquest to exercise the Agency’s

enforcement discretion in a partlcular manner. I welcome a free
and frank exchange of ideas on how best to respond to vielations,
mindful of the Agency’s overarching goals, statutory directives,
and enforcement and compliance priorities. I do, however, want
to ensure that all such regquests are handled in a con51stent and
cocordinated manner.

Attachment
cc: OECA.Office‘Directors.' ‘ : o i

Regiocnal Counsels
Regional Program Diractors
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MEMORANDUM s _ _ o
SUBJECT: Policy Against * ctlon Assur ces
FROM: Courtney M. Price

Assistant -Administrator. for Enforcement
and Compllcnce Monltorlng

TO: Ass;staqt Administrators
Reglonal Administrators
General Counsel
Ingpector General

This memorandum reaffirms EPA policy against giving
-definitive assurances (written or oral) outside the context c:_
a formal enforcement proceeding that EPA will not proceed with
‘an enforcement response for a specific individual violation cf
an envircnmental protection statute, regulation, or other

legal regquirement.

"No action” prcn*ses may erode the C'Edlblllty of EPA's

enforcement Drogran by creating real or perceived inequities
in- the Pgency s treatment of the regulated community. This

credibility is vital as a continuing incentive for regulatea
parties to comoly with environmental protection requlrements.

In addition, any ccmmitment not to enforce a legal
recuirement against a particular regulated party may severesly

.hamper later enforcement efforts against that party, who may-
claim good-faith reliance on thzt assurance, or against. other

parties who claim to be similarly 51tuated.

This policy against definitive no action prom*ses to ‘
parties outside the Agency applies in all contexts, including
assurances raauested-

° " beth prior'to and after a2 violation has been committed:;

° on the basis that a State or local government is
responding to the violation: '



® on the baSlS that revisions to the underlying legal
reguirement are belng consxdered, , o -
°. on the basis that the Agency has determlned that une
' party is not liable or has a valid defense;

° on the basis that the violation al*eadv has been
corrected (or that a party has promised that e owiltl
correct the viclatien); or L.

° on the basis that the violation i5 not of sufficient
pricrity to merit Agency action. ‘ : :

The Agency particulerly must avoid no action promises
relating either to viclations of judicial orders, for which &
court has independent enforcement authority, or te potential
criminal violations, for which prosecutorial discretion rests
with the United States Attorney General.

~"

As a ceneral rule, exceptions to this policy are warranted

only

° where expressly provided by applicable statute or
regulation (e.g., certain upset or bypass situations)

° in extremely unusual cases in which z no action
assurance 1s clearly neccessary to serve .the public
interest (e.g., to allow action o avoid extrame risks.
to public health or safety, or tc obtzin impeortant
information for research purposes) and which no cother
mechanism can address adeguately.

Cf ccurse, any except1ons which EPA grants must be in an area:
.in which EPR has discrestion not to act under applicable law.

is policy*in no way is intended to constrain the way in
which EPA discusses ané coordinates enforcement plans with
state or local enforcement authorities consistent with normal
working relaticnships. - To the extent that a statement of EPA’s
enforcement intent is necossary to help support or conclude an
effective state enforcement ef foru, EPA can emplov language
such as the following:

"ETA encouraces St:t= action to resolwve v'blaticns of
the : Act and supports the acticns which " |(state)
is .t2king to addrsss the violations at issue. To the extent
zhat the State ctaon coes not satlsfactorllv resolve tFe
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viclaticns, EPA may pursue its own enforcemen:z aciicon.



I am reguesting that any definitive written or oral no
action commitment receive the advance concurrence of my office.
This was a difficult decision te reach in light of the valid
concerns raised in comments on this policy statement; neverthe-
less, we concluded that Headguarters concurrence is important
because the precedential implications of providing no action
commiktments can extend beyond a single Region. We will attempt
bt consult with the relevan:t program office and respond to any
formal reguest for concurrence within 10 working days Jrom the
date we receive the reguest. Maturally, emargency situations
can be handled orally on an expedited Lasis.

311 instances in which an EPA cfficial gives a no action
promise must be documented in the appropriate case file. The
documentation must include an explanation of the reasans
justifying the no action assurance.

Finally, this pnl*cy against Ao action assurances does not
preciuce EPA from fully discussing internally the ;'uaacutﬂhlzl
marit of individual cases or from exercising the discreticn it

has under applicable law to decide when and how to respend or
not respond to a given violation, based on the Agency's normal
enforcement priorities.

cc:  Azsoclate Enforcemen: Counsels
OECH Office Directers
Program Compliance Qf&fice Dirgctocs
Regional Enforgcemant Contacts



